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Guidelines for determining financial corrections to be made to expenditure co-financed by the Structural Funds or the Cohesion Fund for non-compliance with the rules on public procurement

This document sets out guidelines for the financial corrections to be applied for irregularities in the application of the Community regulations on public procurement to contracts co-financed by the Structural Funds or the Cohesion Fund.

When the Commission services detect such irregularities during audits, they must determine the amount of the financial correction applicable.  If, when the Commission proposes a correction, the Member State does not agree to make the correction itself in accordance with Article 39(1) of Regulation (EC) No 1260/1999, the correction is made by Commission decision under Article 39(3).  These guidelines are intended to help the Commission services to maintain a common approach in dealing with these cases of irregularities.

The control authorities of the Member States may also detect irregularities of the same type during their controls.  In this case, they are required to make the necessary corrections in accordance with Article 39(1) of the Regulation.

The competent authorities in the Member States are recommended to apply the same criteria and rates when correcting irregularities detected by their own services, unless they apply yet stricter standards.

The cases described in the table in the Annex are the types of situations found most frequently.  Other cases not shown in the table should be dealt with in accordance with the same principles.  The amounts and rates take account of the relevant Community regulations and the guidance documents on financial corrections, in particular:

Community Directives relating to the coordination of procedures for the award of public contracts:

92/50/EEC – Public service contracts,

93/36/EEC – Public supply contracts,

93/37/EEC – Public works contracts,

93/38/EEC – Public contracts in the water, energy, transport and communications sectors,

2004/17/EEC – Public contracts in the water, energy, transport and postal services sectors,

2004/18/EEC – Public works contracts, public supply contracts and public service contracts.

2005/51/EC – amending Annex XX of Directive 2004/17/EC and Annex VIII of Directive 2004/18/EC

Regulation (EC) No 1564/2005 establishing standard forms for the publication of notices in the framework of public procurement procedures pursuant to Directives 2004/17/EC and 2004/18/EC

Decision 2005/15/EC on the detailed rules for the application of the procedure provide for in Article 30 of Directive 2004/17/EC

Relevant provisions of the legislation on the Structural and Cohesion Funds:

Under Article 12 of Regulation (EC) No 1260/1999, operations financed by the Funds must be in conformity with the provisions of the Treaty, with instruments adopted under it and with Community policies, including on the award of public contracts.

Article 1(2) of Council Regulation (EC, Euratom) No 2988/95 of 18 December 1995 on the protection of the European Communities financial interests states: “Irregularity
shall mean any infringement of a provision of Community law resulting from an act or omission by an economic operator, which has, or would have, the effect of prejudicing the general budget of the Communities or budgets managed by them, either by reducing or losing revenue accruing from own resources collected directly on behalf of the Communities, or by an unjustified item of expenditure.”

Article 39(1) of Regulation (EC) No 1260/99 provides that “The Member State shall make the financial corrections required in connection with the individual or systemic irregularity. The corrections made shall consist in cancelling all or part of the Community contribution.”  Pursuant to Article 39(3), if the Member State does not make the necessary financial corrections, the Commission may itself decide to make the financial corrections required by cancelling all or part of the contribution of the Funds to the assistance concerned.  To determine the amount of a correction, the Commission takes account, in compliance with the principle of proportionality, of the type of irregularity or change and the extent and financial implications of the shortcomings found in the management or control systems of the Member States. 

Under Article 4 of Regulation (EC) No 448/2001,

“1. The amount of financial corrections made by the Commission under Article 39(3) of Regulation (EC) No 1260/1999 for individual or systemic irregularities shall be assessed wherever possible and practicable on the basis of individual files and be equal to the amount of expenditure wrongly charged to the Funds, having regard to the principle of proportionality.

2. When it is not possible or practicable to quantify the amount of irregular expenditure precisely, or when it would be disproportionate to cancel the expenditure in question entirely, and the Commission therefore bases its financial corrections on extrapolation or a flat rate, it shall proceed as follows:

(a) in the case of extrapolation, it shall use a representative sample of transactions with like characteristics;

(b) in the case of a flat rate, it shall assess the importance of the infringement of rules and the extent and financial implications of the irregularity established.”

Identical provisions were adopted for the Cohesion Fund (see Article H(2) of Annex II to Regulation (EC) No 1164/94 and Regulation (EC) No 1386/2002).

Guidelines on the principles, criteria and indicative scales to be applied by the Commission departments in determining financial corrections under Article 39(3) of Regulation (EC) No 1260/1999 were adopted by Commission Decision C/2001/476.

The same principles were adopted for the Cohesion Fund by Commission Decision C/2002/2871.

In accordance with these principles,

"The purpose of financial corrections is to restore a situation where 100% of the expenditure declared for cofinancing from the Structural Funds is in line with the applicable national and EU rules and regulations." 

"The amount of the financial correction will be assessed wherever possible on the basis of individual files and be equal to the amount of expenditure wrongly charged to the Funds in the cases concerned.  Specifically quantified corrections on each individual operation concerned are not always possible or practicable, however, or it may be disproportionate to cancel the entire expenditure in question. In such cases, the Commission has to determine corrections on the basis of extrapolation or at flat rates."

In addition, in accordance with the guidelines:

Where the financial correction “is not quantifiable because it is subject to too many variables or is diffuse in its effects, flat rates should be applied.” 

"Flat rate corrections are determined in accordance with the seriousness of the individual breach and the financial implications of the irregularity".

The amounts and rates of financial corrections set out in the table in the Annex are applied to individual cases of irregularities due to non-compliance with the rules on public procurement.  Where systemic or repeated irregularities are detected in the application of the rules on public procurement, financial corrections at flat rates or by extrapolation (within the meaning of Article 4 of Regulation No 448/2001) can be made to all the operations and/or programmes affected by the irregularities. 

The amounts and rates of financial corrections set out in the table in the Annex may be increased where irregular applications for payment are presented to the Commission after the date on which the latter has explicitly informed the Member State, by reasoned opinion based on Article 226 of the Treaty, of an infringement of the public procurement regulations.

1. Contracts subject to the EC Public Procurement Directives 

	No
	Irregularity
	
	Recommended correction 

	1
	Non-compliance with the advertising procedures
	The contract was awarded without complying with the advertising requirements laid down in the EC Public Procurement Directives, except in the cases referred to in point 2 below.  This is a flagrant disregard of one of the conditions for Community co-financing.


	100% of the value of the contract involved

	2
	Non-compliance with the advertising procedures
	The contract was awarded without complying with the advertising requirements laid down in the EC Public Procurement Directives, but was advertised to some extent allowing economic operators located in another Member State access to the contract.
	25% of the value of the contract involved

	3
	Additional works, supplies or services provided in the absence of urgent and/or unforeseeable circumstances  

(Note No 2)
	The main contract was awarded in accordance with the EC Public Procurement Directives, but was followed by one or more supplementary contracts (whether or not formalised in writing) awarded without complying with the provisions of the Public Procurement Directives.


	100% of the value of the supplementary contract(s)

	4
	Additional works or services exceeding the limit laid down by the Directives provided in unforeseen circumstances 

(Note No 2)
	The main contract was awarded in accordance with the provisions of the EC Directives, but was followed by one or more supplementary contracts exceeding the value of the original contract by more than 50%.

The additional works themselves do not constitute a separate work within the meaning of Article 1(c) of Directive 93/37 or Article 1(2)(a) and 2(b) of Directive 2004/18 or a separate service within the meaning of Article 1(a) of Directive 92/50 or Article 1(2)(a) and 2(d) of Directive 2004/18.

In cases where the additional works or services exceed the thresholds of the Directives and constitute a separate work or service, it is necessary to take account of the aggregate value of all the additional works (services) for the purposes of the application of the Public Procurement Directives.  Where the additional works (services) constitute a separate work (service) but do not exceed the thresholds laid down by the Directives, point 22 below applies. 
	100% of the amount exceeding 50% of the value of the original contract 

	5
	Failure to state all the selection and contract award criteria in the tender documents or tender notice   
	The contract was awarded in compliance with the advertising rules of the Public Procurement Directives, but the tender documents or tender notice failed to state all the selection and/or award criteria or to describe them sufficiently.
	25% of the value of the contract

	6
	Application of unlawful contract award criteria
	The contract was awarded applying unlawful contract award criteria (for example, use of a selection criterion for the award of the contract, non-compliance with the criteria stated by the contracting authority in the tender notice or tender documents or incorrect and/or discriminatory application of contract award criteria).
	5%, 10% or 25% of the value of the contract, depending on  seriousness



	7
	Unlawful selection and/or contract award criteria laid down in the tender procedure 
	Cases in which certain operators have been deterred from bidding on account of unlawful restrictions laid down in the tender notice or tender documents (for example, the obligation to already have an establishment or representative in the country or region, or setting technical standards that are too specific and favour a single operator or the possession of experience in the region, etc.). 
	25% of the value of the contract.

(A financial correction of 100% of the value of the contract may be applied in the most serious cases when there is a deliberate intention to exclude certain bidders.)

	8
	Insufficient or discriminatory definition of the subject-matter of the contract 


	The description in the tender documents or tender notice is discriminatory or insufficient for bidders to determine the subject-matter of the contract or for the contracting authorities to award the contract.


	25% of the value of the contract

	9
	Negotiation during the award procedure 
	The contract was awarded by open or restricted procedure but the contracting authorities negotiated with the bidders during the award procedure, except where the discussions were solely intended to clarify or supplement the content of their bids or specify the obligations of the contracting authorities.


	25% of the value of the contract

	10
	Reduction in the physical object of the contract

(Note No 2)
	The contract was awarded in compliance with the Public Procurement Directives, but was followed by a reduction in the physical object of the contract without making a proportional reduction in the value of the contract.  The reduction does not alter the economic basis of the award by changing one of its essential conditions.

(This correction applies even in cases where the amount of the reduction is used to carry out other works). 
	Value of the reduction in the physical object

	11
	Reduction in the physical object of the contract

 (Note No 2)
	The contract was awarded in compliance with the Public Procurement Directives, but was followed by a reduction in the physical object of the contract without making a proportional reduction in the value of the contract.  The reduction alters the economic basis of the award by changing one of its essential conditions.

 (This correction applies even in cases where the amount of the reduction is used to carry out other works).
	Value of the reduction in the physical object

Plus

25% of the value of the final physical scope

	12
	Reduction in the physical object of the contract

 (Note No 2)
	The contract was awarded in compliance with the Public Procurement Directives, but was followed by a reduction in the physical object of the contract with a proportional reduction in the value of the contract already carried out.  The reduction alters the economic basis of the award by changing one of its essential conditions.

 (This correction applies even in cases where the amount of the reduction is used to carry out irregular supplementary contracts).
	 25% of the value of the final physical object



	13
	Incorrect application of certain ancillary elements 
	The contract was awarded in compliance with the provisions of the Public Procurement Directives, but without complying with certain ancillary elements, such as publication of the notice of award of the contract.

Note: If this type of irregularity is only of a formal nature without potential financial impact, no correction will be made.
	2%, 5% or 10% of the value of the contract, according to the seriousness of the irregularity and whether a repeat occurrence


2. Contracts not or not fully subject to the Public Procurement Directives (public contracts below the thresholds for  application of the Community Directives and public contracts for services listed in Annex I B to Directive 92/50/EEC, Annex XVI B to Directive 93/38/EEC, Annex II B to Directive 2004/18/EC and Annex XVII B to Directive 2004/17/EC

	No
	Irregularity
	
	Recommended correction 

	21
	Non-compliance with the requirement of an adequate degree of advertising and transparency

(Note No 1)
	Contract awarded without adequate competitive tendering, involving non-compliance with the principle of transparency
	25% of the value of the contract

	22
	Additional works, supplies or services provided in the absence of urgent and/or unforeseeable circumstances  

 (Note No 2)
	The main contract was awarded after adequate competitive tendering, but was followed by one or more supplementary contracts (whether or not formalised in writing) awarded without unforeseeable events justifying them.
	25% of the value of the supplementary contract(s) 

	23
	Application of unlawful selection and/or contract award criteria
	Application of unlawful criteria which deter certain bidders on account of unlawful restrictions laid down in the tender procedure (for example, the obligation to have an establishment or representative in the country or region or the setting of technical standards that are too specific and favour a single operator).
	10% of the value of the contract

	24
	Breach of the principle of equal treatment
	Contracts awarded in accordance with the rules on advertising but where the contract award procedure breaches the principle of equal treatment of operators (for example, when the contracting authorities have made an arbitrary choice of candidates with whom they negotiate or if they give preferential treatment to one of the candidates invited to negotiate). 
	10% of the value of the contract


Note No 1) The concept of “sufficient degree of advertising” must be interpreted in the light of Commission interpretative communication No 2006/C 179/02 on the Community law applicable to contract awards not or not fully subject to the provisions of the Public Procurement Directives, and in particular:

When awarding public contracts falling within the EC Treaty, contracting entities from Member States have to comply with the rules and principles of the Treaty, including free movement of goods (Article 28 of the EC Treaty), the right of establishment (Article 43), the freedom to provide services (Article 49), non-discrimination and equal treatment, transparency, proportionality and mutual recognition.

According to the ECJ, the principles of equal treatment and non-discrimination imply an obligation of transparency which consists in ensuring, for the benefit of any potential bidder, a degree of advertising sufficient to enable the contract to be subject to competition. The obligation of transparency requires that an undertaking located in another Member State can have access to appropriate information regarding the contract before it is awarded, so that, if it so wishes, it would be in a position to express its interest in obtaining the contract.

Note No 2) A limited degree of flexibility can be applied to additional works due to foreseeable circumstances provided that (1) the contracting authority does not alter the general scheme of the invitation to tender or of the tender documents by amending an essential element for the award of the contract, and (2) the additional works, had they been included in the notice of tender notice or tender documents, would not have had any impact on the potential number of bidders or on the content of the offers received. Essential elements of the award of the contract normally relate to the value of the contract, the nature of the works, the time of execution and the materials used, but there should always be a case by case analysis. 
�	 It should be noted that a definition of ‘irregularity’ taken from Article 1(2) of Regulation (EC, Euratom) No 2988/95, but adapted, for reasons of legal clarity, to the structural policies field, was introduced by Commission Regulation (EC) No 2035/2005 of 12 December 2005 amending Regulation (EC) No 1681/94 concerning irregularities and the recovery of sums wrongly paid in connection with the financing of the structural policies and the organisation of an information system in this field.
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